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I.
INTRODUCTION
In a coproduction contract, two or more persons agree to:

a) collaborate and pool goods, rights or services in order to produce an audiovisual work of some kind,

b) attribute ownership of the rights in respect of the audiovisual work resulting from such collaboration, and 

c) make use of the work jointly, and share the ensuing profits (or losses) in agreed proportions.

Coproduction makes it possible to combine forces and consequently achieve a work that either of the coproducers alone would find it difficult to achieve in any other way.

A distinction must be drawn between coproduction and ordinary financial participation, in which the “financial partner” (also called the “financial coproducer”) participates in the results of exploiting the audiovisual work without being a co-owner of its constitutive elements.  Moreover, not all producers who participate in a production are in fact coproducers – it is only those persons who have specifically agreed to this by means of a contract.

The legal nature of coproduction may vary considerably, depending on the various forms that may be agreed by contract (a non-registered company, a corporation, a partnership, a contract of share in the accounts) and they may even take on different forms at successive stages (for example, an irregular company at the start and then a community of goods once the negative has been produced).   The fiscal consequences of adopting one or other form also differ; the advice of a tax consultant should therefore be sought as a first step.

Coproduction may be discreet (where a third party participating with the producer in the results of the production has no desire to be known to third parties, for example, under a participatory account contract) or obvious (where the coproducers are known to be such). Given the lack of clear legal norms regulating this contractual relationship, it is of the utmost importance that the agreements reached by the parties should be set out clearly in the contract so that the relationship between the coproducers cannot be determined by a court decision based on legislation that may not be the most appropriate to the circumstances.

The present document takes the form of a checklist, setting down and commenting on the main points that must be borne in mind when negotiating an international coproduction contract.

a)
International coproduction

International coproduction means coproduction in which the coproducers are from different countries.  The case may arise of a foreign producer merely making a contribution but not being qualified as a coproducer, or again he/she may be considered as such but the audiovisual work of which he/she is a coproducer is not considered as having the nationality of his/her country.  International coproduction has the advantage of the audiovisual work being produced by persons who are established in the various countries and are well acquainted with the national markets where the work is to be shown; the work also has the advantage of being considered a "national audiovisual work" (and therefore may receive aid and subsidies) in the various countries of the coproducers.  Its disadvantage is that it is more complex in both practical terms (different languages, ways of thinking and working, physical distance) and legal terms (different legal systems have to be harmonised).
b)
International coproduction agreements

International coproduction agreements, whether they are bi- or multi-lateral, enable an audiovisual work produced by a number of producers established in the States party to the agreement to be considered a "national audiovisual work" in each State, and the work may thus obtain advantages and aid from each State.

Spain has subscribed various international coproduction agreements, both multi- and bilateral.  A full list, and their texts, can be found in the Appendix to the present document and on the Ministry of Culture's Internet site at http://www.mcu.es/cine/jsp/plantilla.jsp?id=78 [in Spanish].

II.
CLAUSES USUALLY FOUND IN INTERNATIONAL COPRODUCTION CONTRACTS

1.-
Prior documents

In the course of negotiations between the parties, it is usual for an agreement in principle to be reached on the basic elements of the future coproduction agreement. To give substance to the agreement, documents called, for example, deal memo, M.O.U. (memorandum of understanding), letter of intent, etc should be signed.  These documents may have one of two very different consequences:

a) they may constitute mere proposals or rough drafts and not be binding, being subject to the negotiation and signature of a contract in which the definitive conditions are set out in detail, or

b) they may be binding, although the details are to be set out in the subsequent contract.

It is necessary to be very aware of the nature of the document being signed and of its effects, whether binding or not, so that these truly match the intentions behind signature of the document in question.

Also, to avoid the possibility of confusion, the contract should indicate that it constitutes the final agreement of the parties and replaces any other earlier document.

2.-
Parties to the Contract

Not all the parties to the coproduction contract need be producers; they may be television channels, distributors, banks, private investors, etc.  In any international contract, particularly in those in which one of the parties is a multinational company with subsidiaries established in a number of countries, it is particularly important to specify and ensure which contracting party will assume the obligations of the contract (to ensure that it is indeed the party with whom the contract is wanted); a very solvent parent company and its subsidiary which may not have the same solvency may well not be equally reliable.  A check should also be made on the powers of the person signing the contract, to ensure that that person is entitled to commit the company.

3.-
Background

This part of the contract will explain what each party does, what they hope to achieve by the contract and, for example, if the parties want to apply for the benefit of the clauses of an international agreement for the audiovisual work.  Although this background information does not constitute rights and obligations, it can be of help in interpreting any obscurely worded sections of the contract. 

4.-
Object of the contract

The object of the coproduction contract is:

a) to define the audiovisual work exactly, including details that are normally set out in a detailed appendix (see following point);

b) to list the various tasks, responsibilities and contributions or investments on the part of the coproducers and third parties in the pre-production, production and post-production stages of the audiovisual work;  

c) to apportion the quotas of ownership of all the elements of the audiovisual work, including the intellectual property rights in respect of the work;

d) to specify how commercial and derived exploitation of the audiovisual work is to be achieved; and 

e) to lay down the rules for the distribution of income (or losses) from exploitation of the audiovisual work.

5.-
Definition of the audiovisual work

The audiovisual work, as the object of the coproduction contract, must be defined in detail in the contract and its appendices.  For example, one appendix will specify its content (title, theme, type or genre, screenplay) and give details of the various authors (scriptwriter, producer, composer) and technical points (medium, format, duration, versions, subtitles, dubbing, technical staff, laboratory, final version), specifying the nationality of each one to check the existence of the quotas necessary for obtaining the benefit of the agreements.  These are called the "key elements" of the work being coproduced.

Another appendix will include the budget for the audiovisual work and all its component parts, and the financing or payment schedule, which will cover the contributions to be made by the contracting parties (see section 8) or third parties (pre-sales, aid and subsidies).  A third appendix will include the production plan.

In this way the audiovisual work covered by the coproduction contract will remain completely fixed; there should also be a clause indicating that no changes may be made without the unanimous agreement of the coproducers, as this will avoid any confusion if either coproducer should unilaterally decide to make any changes.

6.-
Intellectual property rights and rights in respect of personal portrayal

6.1. Acquisition of rights in respect of pre-existing works and rights in respect of personal portrayal

The use of any pre-existing work in the audiovisual work to be produced will require the transfer of the rights held by its author or other rights-holder in the case of a novel, screenplay or music; if the image of a person is used (face, physical representation, name, voice, etc), the person's consent must be obtained.  If this consent or transfer of rights has been obtained by one of the coproducers, the coproduction should have the benefit of this.

6.2. Rights of the author of the audiovisual work and of the performers

The definition of who are the authors of an audiovisual work will depend on the law applicable to the work.  The various legal systems may have different standards for attributing rights, despite the various Community Directives designed to harmonise this aspect, at least in terms of the principal director.  Thus under the Spanish Intellectual Property Act (Art. 88), the authors of an audiovisual work are:

a) the director-producer;

b) the authors of the story line, adaptation, screenplay and dialogues;

c) the composers of the musical compositions, with or without words, created specifically for the audiovisual work.

Apart from the extra complication of the question of who is the producer in an animated audiovisual work, what happens in the case of a coproduction where composers are not considered as authors in one of the countries in question?  In the United Kingdom and Ireland, for instance, the producer of the film is considered at law to be its author, whereas in France a list is drawn up of all the people involved in creating the film and whose creative contributions cannot be exploited separately (the photographic director, for example).  The coproducers will have to specify in the contract the people they consider as authors (taking as a minimum what is laid down by law), and give details of the chain of title – if one of the coproducers is the person who signed a transfer of rights with the authors (for the screenplay, for example, or a pre-existing work), this should be stated in the contract, with a guarantee that the rights have been duly acquired ("chain of title") and, obviously, the rights contributed to the community.

Account should also be taken of the intellectual property rights of the performers (in animated works, mainly the characters' voices).

7.-
Assignment of the responsibilities of the contracting parties

Each coproduction will have its own special features, and each of the parties will have its own functions and responsibilities.  More particularly decisions need to be made on who is to be the executive or delegated producer and what the scope of that person's responsibility is (with the possibility of requiring assurance of completion from the other coproducers), who is to sign contracts with staff and insure them, artistic responsibilities, technical tasks, commercialisation, etc, and it must be stated whether or not there is to be any specific payment in this respect.

8.-
Representation in respect of third parties

It is important to establish if and under what conditions any of the coproducers may subscribe contracts in the name of all the others (eg contracts for commercialising the audiovisual work).

9.-
Contributions by the contracting parties and by third parties

The coproduction will only be possible if each of the contracting parties does indeed contribute what it has undertaken to contribute.  Contributions may be:

· monetary,

· non-monetary, consisting of goods or rights (usually rights in respect of a pre-existing work, options, rights in respect of a screenplay), or
· production or commercialisation services, in which case they may receive a fee (eg commercialisation commission) or count this as a contribution in exchange for rights in respect of the audiovisual work.
Keeping to the schedule for contributions is a prerequisite for being able to complete the production; in case one of the parties should fail to make its promised contribution, the contract should include a list of agreements enabling the coproducer(s) meeting their obligations to continue with the production.  For example, a mechanism may be set up according to which, if the defaulting party fails to contribute what is due within eight days of being summoned to do so, the remaining coproducers may terminate the contract (without prejudice to the possibility of claiming damages in reparation) and substitute another coproducer from the same country for the defaulting party; the defaulting coproducer would then become a creditor of the production in respect of the contributions already made.  The credit would be held as a last resort, even if the replaced coproducer had recovered his/her contribution.  It is important to consider what would happen if the production were to exceed its budget.

The contributions made by third parties not involved in the coproduction (financial contributions, for example) may be conditional on obtaining guarantees from the coproducers, or on the fact of completion of the audiovisual work being guaranteed by a third party (completion bonds).

10.-
Co-ownership of copyright and integral elements of the audiovisual work

One key element of the contract is that, on condition that the coproducers have made the promised contributions, they are the co-owners of the intellectual property rights due to a producer in respect of an audiovisual work (copyright) and all the integral elements of it – brand names, masters, cuts, sketches, characters, sequel rights, remakes, spin-offs, etc – in proportion to their respective contributions.  This community of goods will be governed by the agreements laid down in the contract (and subsidiarily by the rules governing community of goods in the law applicable to the contract).  The fact of owning these rights and goods justifies the receipt and sharing of income in the same proportion.  This means that at law the chain of events in the coproduction is that the total contribution made by each coproducer determines the proportion of the goods and rights arising out of the coproduction and consequently the resulting income from exploitation and the weight of each coproducer's voting in agreements reached among the coproducers.

The contract should contain clauses protecting the coproducers from action that could enable creditors to instigate proceedings against a single coproducer with a view to taking over ownership of the audiovisual work (for example, in such circumstances, the creation of purchase option rights in favour of the remaining coproducers).

It should also be determined which of the coproducers is to carry out the formalities required to activate the rights (such as registration with a copyright office).

11.-
Method for adopting agreements among the coproducers

The contract should include a clause that states the method for adopting agreements among the coproducers – which agreements must be adopted by a majority vote, whether simple or qualified, and which require unanimity (with the risk of producing a block).  It is important to state the form required for decisions on the definitive version ("final cut") of the audiovisual work.

12.-
Accounting and documentation, and access to the same

If one of the coproducers keeps the accounts of the coproduction, that person is required under the contract to:

· keep them in a clear form, separate from the rest of his/her accounts.  In the case of coproducers with other audiovisual works in production at the same time, the rules for the work's participation in overhead costs should be set out very clearly.  In international coproductions it is important to check whether accounting practices and rules in force in the country of the coproducer keeping the accounts are different from those of the other coproducers, and what effect such a difference could have.  It should also be stated how the types of exchange are to be calculated in the case of coproducers from countries with different currencies;

· use a separate bank account;

· designate an auditor for the coproduction;

· inform the other coproducers and provide them with the necessary documentation;

· allow the accounts to be checked (even if there is an auditor for the coproduction) should any of the coproducers so desire, the cost of any such check being payable by either party according to whether the check shows that the accounts are being kept correctly or not.  
Also, if one of the coproducers is empowered to subscribe a contract in the name of all the others, copies of any such contracts should be sent to the other coproducers.

13.-
Division of revenue from exploitation

It should be pointed out that this is a key clause in the contract because it specifies the way in which the basis for dividing revenue from exploitation among the coproducers is to be determined.

Once the total cost of the audiovisual work has been determined (cost of all the expenses actually paid or owing in respect of the pre-production and production of the audiovisual work and publicity, up to completion of the standard copy) and this amount has been recouped, the coproducers will be able to share the net income (it is necessary to define clearly which expenses may be deducted from gross revenue before any division is carried out).  Revenue obtained from state subsidies may correspond to a single coproducer or form part of the shared revenue.
14.-
Attribution of specific rights for given markets or countries, or specific type of exploitation

Given that each coproducer knows his/her own market well, it is usual for 100% of the exploitation rights in respect of the audiovisual work within that market to be reserved for that coproducer exclusively.  Thus, for example, in the case of a coproduction with a French producer contributing 80% and a Spanish producer contributing 20%, the following arrangement could be made:

· exploitation rights for France (and all French-speaking territories in Europe and overseas): exclusively for the French coproducer, who would assume the full cost of commercialisation in those countries and receive all the income obtained by any means of exploitation;

· exploitation rights for Spain  (and possibly territories where Castilian is spoken): exclusively for the Spanish coproducer, who would assume the full cost of commercialisation and receive the income exclusively;

· other territories: income would be shared in the proportion 80:20; if one of the coproducers were responsible for commercialisation (on his/her own behalf or for a third party), he/she would receive commission of, for example, 25%.

The case may also arise of one coproducer being assigned the revenue from one mode of exploitation to the exclusion of all the others, eg a television channel participating as a coproducer being assigned the television rights, in which case it would receive all the revenue from television exploitation  (possibly limited to the national territory in question) exclusively and in exchange would not have a share in revenue obtained from the other modes of exploitation in its national territory or from any mode of exploitation in other countries.  It is necessary to check the separation of territories and modes of exploitation and set up any "hold-backs" that may be necessary.

In the case of audiovisual works with a soundtrack of music composed specially for the work, the coproducer involved in the selection and hiring of musicians and music may reserve editorial (publishing) rights (although in many cases it is whichever coproducer who is quickest off the mark who obtains these), including the right to use the soundtrack as a phonogram.

15.-
Information and meetings of the parties

In addition to indicating which actual person representing each of the coproducers is the contact person for the others (and noting whether that person is authorised to approve those elements that require approval), the form of transmitting information and the intervals at which the parties are to meet in the course of the coproduction must also be set down.

16.-
Deposit and access

As co-owners of the article resulting from the production, ie the audiovisual work, the coproducers must designate by mutual agreement the laboratory where the work is to be deposited and may be accessed, either jointly or individually, in the form provided for in the contract.

17.-
Credits

The credits of the audiovisual work will be laid down in the contract, and they may be different in each of the countries involved.  For example, a work with French and Spanish coproducers will be announced as being "Spanish and French" in the Spanish copies and "French and Spanish" in the French copies, the local coproducer being the first named in each case.

18.-
Aid and subsidies from each of the coproducers' countries; condition precedent

If the coproduction satisfies the criteria for being granted the benefit of an international coproduction agreement, the audiovisual work will have the nationality of each of the party States, and will be able to obtain aid and subsidies from those States as if it were an audiovisual work produced by a national producer on his/her own.  The contract should state if this type of revenue belongs to all the coproducers jointly or only to the producer of the State from which it is obtained.

It could happen that the coproducers would not be able to complete the production if they did not obtain the benefit of the applicable coproduction agreement.  The validity of the contract may therefore be made conditional on approval by each State authority; if this does not happen, the contract will be totally void or could be terminated by the other coproducer, who would then have to repay the coproducer from the country which did not grant aid those amounts paid out previously.

19.-
Publicity, promotion and attendance at markets and festivals

The parties should agree on the form this should take, and it is important to plan the promotion of the audiovisual work and the details of attendance at markets and festivals, with the possibility of the coproducers each carrying out such action as they see fit, at their expense, in the markets assigned to them.

20.-
Insurance

The coproducers will have to insure the production of the audiovisual work and the negative against the usual risks of loss and civil liability.  If distributors or broadcasters (usually Anglo-Saxon) participate in the production of the audiovisual work, they will demand the subscription of "errors and omissions" insurance to guarantee cover of the risk of any infringement of third-party intellectual property rights or of a "completion bond" as assurance of completion.  The premiums for such insurance will be accounted as production costs, and it is necessary to decide who will subscribe and who will be the beneficiaries.

21.-
Participation of third parties in a coproducer's share; transfer of the share to a third party

A coproducer may in turn share his/her part of the coproduction with a third party, and it is necessary to state in the contract if this requires authorisation from the other coproducers.  It would be conditional on the original producer meeting the obligations assumed in respect of the others; it also needs to be stated whether or not it is to be possible for a coproducer to transfer all his/her rights to a third party.

22.-
Duration of the contract

The coproduction contract can be divided into two stages:

a) the first stage includes all those activities and contributions necessary for completing production of the audiovisual work (which will be listed in the production schedule appended to the contract), and 

b) the second stage covers the period of time during which the audiovisual work may generate exploitation revenue, which means that this stage may last indefinitely and is independent of the duration of the intellectual property rights held by the coproducers in respect of the audiovisual work, which, under the Spanish Intellectual Property Act (Art.125), is fifty years starting on 1 January of the year following the year of its production.  Even after rights have lapsed, the audiovisual work may continue to be exploited and generate income.  It is important to check how long rights are protected under the various legislations applicable to the audiovisual work.

23.-
Early termination

The contract may contain conditions allowing for early termination, ie before its stated  expiry date (in addition to termination by mutual agreement, which is always a possibility), in the following cases:

· failure to perform the obligations set out in the contract (and more particularly failure to perform the obligation to make the promised contributions – see paragraph 8);

· one of the parties suspending payments or going bankrupt (in which case it must be determined what is to happen to the share of the failed party – for example, a purchase option right in favour of the remaining coproducers may be stipulated).

24.-
Other agreements

The agreements mentioned above are the main specific agreements of the coproduction contract, and they should be completed by other agreements that should as a general rule be included in any international contract, not just those covering coproduction, eg:

· declarations and guarantees by each of the parties;

· force majeure;

· notifications;

· protection of personal data;

· confidentiality;

· authoritative version in the event of the contract being translated.

25.-
Law applicable to the contract

There can be no contract without law, and contracts are binding because there is a law under which they are born and which lays down the conditions for their formation, conclusion, nullity, grounds for termination, etc.  It has already been said that the more detailed the contract the less necessary it is to state which laws might be applicable.  This is already a complex matter in the case of a national coproduction, and it is even more so in the case of an international coproduction since the two (or three) legal systems involved may differ substantially.  To avoid any ambiguity and legal insecurity, the parties may state in the contract which law they choose to have govern the coproduction; normally it is that of the country of the principal producer.  The law applicable to the contract is independent of the law applicable to the audiovisual work; it may or may not be the same.

26.-
Competent jurisdiction and arbitration

In an international contract it is important to state to which jurisdiction or arbitration board the parties must submit any disputes that may arise.  To avoid lengthy discussions caused by each coproducer wanting to designate the courts of his/her own country, it is advisable to reach a formula that is a priori neutral and effective – that the matter should be submitted to the jurisdiction of the court of the place of domicile of the defendant party.  In this way enforcement of the ensuing court order will be more effective and proceedings will not need to be brought in two countries, once for the main dispute and subsequently (in the country of the defendant party) for enforcement of the court's order.

Provision may also be made for a system for resolving disputes before they come to court (eg by referring to a "tiebreaker" – a person independent of the parties and trusted by both), including consideration of the possibility of submitting such matters to arbitration, which may be of the general institutional type (eg through the Chamber of Commerce in Madrid or the Arbitration Court in Barcelona) or specific to the audiovisual sector (eg the IFTA (International Film and Television Alliance). 
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